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STATEMENT OF THE CASE 
Nature of the Case 
Bruce L. Diehl appeals from the district court's Retained Jurisdiction Order of 
Probation and order denying his Motion for Correction of Illegal Sentence (Amended) 
following a jury trial at which he was found guilty of eluding a peace officer and felony 
malicious injury to property. On appeal, he asserts that the district court violated Idaho 
law and deprived him of his constitutional rights to due process and to be free from 
unlawful search and seizure when it placed him on probation, and imposed conditions of 
probation, in absentia and without his knowledge or consent. 
Statement of the Facts and Course of Proceedings 
A jury found Mr. Diehl guilty of eluding a peace officer and felony malicious injury 
to property. (Tr., p.303, L.11 - p.304, L.11.) The district court imposed concurrent, 
unified sentences of four years, with one and one-half years fixed, for the eluding a 
peace officer charge, and four years, with two years fixed, for the malicious injury to 
property. (Tr., p.317, L.23- p.318, L.11.) Over Mr. Diehl's objection, the district court 
announced its intent to retain jurisdiction. (Tr., p.318, L.12 - p.320, L.7.) Mr. Diehl filed 
a timely Notice of Appeal from the Judgment of Conviction. (R., p.79.) 
Following a period of retained jurisdiction, Mr. Diehl was placed on probation 
without his consent or presence. (R., pp.81-89A, 183-84.) Although conditions of 
probation were attached to the district court's order, there is no evidence that Mr. Diehl 
ever accepted them. (R., pp.85-88 (unsigned Conditions of Probation).) The conditions 
of probation include a number of conditions that implicate Mr. Diehl's federal and Idaho 
constitutional rights, including a prohibition on purchasing or operating a motor vehicle 
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without the permission of a probation officer, submission to analysis of bodily fluids for 
the presence of drugs or alcohol at his own expense, submission to polygraph 
examinations at his own expense, and a waiver of his constitutional right against 
unreasonable search and seizure with respect to his person, vehicle, and home. 
(R., pp.86-87.) 
After probation violation allegations were filed against him, Mr. Diehl filed a 
Motion for Correction of Illegal Sentence (Amended), in which he argued, inter alia, that 
his placement on probation was unlawful and deprived him of due process because he 
was not given the opportunity to decline probation and never agreed to be placed on 
probation. (R., pp.133-36.) In denying Mr. Diehl's motion, the district court reasoned, 
Defendant also argues that the Court "modified the sentence" without 
Defendant's presence after Defendant completed the retained jurisdiction 
program. As the record reflects, at the time of sentencing the Court 
retained jurisdiction to consider probation at a later date. The Court 
thereafter received the report (APSI) from the Department of Corrections 
[sic] wherein it was recommended that the Court consider probation. The 
Court thereafter placed Defendant on probation. Contrary to Defendant's 
argument, there was no modification of the sentence. Defendant was 
simply placed on probation consistent with the Court previously retaining 
jurisdiction. In view of the crimes for which Defendant was convicted, 
Defendant has failed to show how the sentences for those crimes were 
illegal. 
(R., pp.183-84.) 
Mr. Diehl filed a timely Amended Notice of Appeal following the district court's 
order denying his Motion for Correction of Illegal Sentence (Amended). (R., p.193.) 
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ISSUES 
1. Did the district court violate Idaho law and Mr. Diehl's constitutional rights to due 
process and to be free from unreasonable search and seizure when it placed him 
on probation in absentia and without consent? 
2. Assuming, arguendo, that Mr. Diehl could be placed on probation in absentia and 
without his consent, can conditions of probation be imposed on him in absentia 




The District Court Violated Idaho Law And Mr. Diehl's Constitutional Rights To Due 
Process And To Be Free From Unreasonable Search And Seizure When It Placed Him 
On Probation In Absentia And Without His Consent 
A. Introduction 
Mr. Diehl asserts that the district court violated Idaho law and his constitutional 
rights to due process and to be free from unreasonable search and seizure when it 
placed him on probation in absentia and without his consent. Because doing so was a 
violation of Idaho law and Mr. Diehl's constitutional rights, the order placing him on 
probation must be declared void ab initio, with the case remanded for a new hearing at 
which he is able to either accept or decline probation and any conditions. 
B. The District Court Violated Idaho Law And Mr. Diehl's Constitutional Rights To 
Due Process And To Be Free From Unreasonable Search And Seizure When It 
Placed Him On Probation In Absentia And Without His Consent 
Idaho Code § 19-2503 provides, "For the purpose of judgment, if the conviction is 
for a felony, the defendant must be personally present; if for a misdemeanor, judgment 
may be pronounced in his absence." I.C. § 19-2503. Idaho Criminal Rule 43, in 
relevant part, provides: 
a. Presence required. The defendant shall be present at the 
arraignment, at the time of the plea, at every stage of the trial including the 
impaneling of the jury and the return of the verdict, and at the imposition of 
sentence, except as otherwise provided by this rule. 
b. Presence not required. A defendant need not be present in the 
following situations unless otherwise ordered by the court: 
(4) At a reduction of sentence under Rule 35. 
4 
I.C.R. 43 (bold in original). 
Interpreting Idaho Code § 19-2503 and Idaho Criminal Rule 43, a divided panel 
of the Idaho Court of Appeals concluded that neither the statute nor the rule required a 
defendant's presence in order to place a defendant on probation following a period of 
retained jurisdiction. Bojorquez v. State, 135 Idaho 758, 761-62 (Ct. App. 2000). 
Concurring in the result (on the basis of harmlessness), Judge Schwartzman indicated 
that he "strongly believe[d] that placing a defendant on probation, in absentia, is the 
imposition of an integral part of a sentence in an unlawful manner .... " Id., 135 Idaho 
at 762 (emphases in original). 
Judge Schwartzman's conclusion as to the proper interpretation of the statute 
and rule is supported by Idaho Supreme Court case law on the subject. In State v. 
Gawron, 112 Idaho 841 (1987), the Idaho Supreme Court explained, "[l]f a defendant 
considers the conditions of probation too harsh, he has the right to refuse probation and 
undergo the sentence." Gawron, 112 Idaho at 843 (citations omitted); Franklin v. State, 
87 Idaho 291, 298 (1964) ("A defendant may decline probation when he deems its 
conditions too onerous, and demand instead that he be sentenced by the court.") 
(citations omitted); see also State v. Badgley, 116 Idaho 236, 238 (1989) (if a condition 
of probation is "reasonable and proper and the defendant continues to refuse to accept 
that condition ... the trial court may impose a new sentence under such terms and 
conditions as it deems appropriate."). In Mr. Diehl's case, he was not allowed to 
exercise his right to refuse probation because the district court placed him on probation 
in absentia and without his consent. 
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Even if Bojorquez stands in light of Gawron, Franklin, and Badgley, it can easily 
be distinguished from the facts of Mr. Diehl's case. In Bojorquez, the Court of Appeals 
explained, 
Even if we were to determine that the district court erred by executing 
probation in Bojorquez's absence, we would further conclude that the error 
was harmless. On appeal, Bojorquez contends that he "may not have 
been fully aware of and understood all the terms and conditions of the 
probation agreement" because he had not been present when probation 
was imposed. However, a review of Bojorquez's application for post-
conviction relief reveals that he did not allege by any admissible evidence 
that he was not placed on probation, that he did not sign a probation 
agreement, or that he did not understand the terms of his probation which 
had been explained to him by a probation officer with the assistance of an 
interpreter and which he eventually admitted violating. This Court has 
held that a defendant's signature on a probation order demonstrates that 
he or she accepted and understood the terms of probation. 
Bojorquez, 135 Idaho at 761 (emphasis added) (citing State v. Reine, 122 Idaho 928, 
930 (Ct. App. 1992)). 
Finally, despite its holding, the Court of Appeals explained "that the preferred 
practice should always be to impose probation in the presence of a defendant in order 
to avoid later contentions that the defendant did not understand the terms of 
probation."1 Id. at 762. 
Furthermore, had the Idaho Supreme Court intended Idaho Criminal Rule 43 to 
apply only up to the point of the initial sentencing hearing, then it would not have been 
necessary to clarify that a post-sentencing hearing on a Rule 35 motion was an 
occasion at which the defendant need not be present. Interpreting Idaho Criminal Rule 
43 as the majority did in Bojorquez, renders subsection (c)(4) entirely superfluous in 
violation of this Court's rules of interpretation. See Sweitzer v. Dean, 118 Idaho 568, 
1 Judge Schwartzman went even further, writing, "However, I would modify this Court's 
dicta that 'the preferred practice should always be to impose probation in the presence 
of a defendant.' It should be the ONLY practice." Id. at 762 (all capitals in original). 
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572 (1990) ("The Supreme Court will not construe a statute in a way which makes mere 
surplusage of provisions included therein.") (citation omitted); Obendorf v. Terra Hug 
Spray Co., 145 Idaho 892, 900 (2008) ("We have, in the past, applied rules of statutory 
construction in the interpretation of our rules of civil procedure.").2 
Finally, Mr. Diehl had a due process right to be present and be heard as to 
whether he should be placed on probation because, when one is placed on probation 
even without a condition authorizing warrantless searches and seizures, the probationer 
loses some privacy and has diminished rights under the Fourth Amendment to the 
United States Constitution and Article I, § 17, of the Idaho Constitution. See State v. 
Pinson, 104 Idaho 227, 230-33 (Ct. App. 1983) (upholding, as reasonable under both 
the Idaho and United States Constitutions, the warrantless, non-consensual3 search of 
a probationer where "reasonable grounds" existed to believe that contraband would be 
found, and recognizing that probation officers have the right to enter the homes of 
probationers and seize items in plain view during such home visits). 4 
Placing Mr. Diehl on probation in absentia and without his consent violated Idaho 
Code § 19-2503, Idaho Criminal Rule 43, and his Idaho and federal constitutional rights 
to due process and to be free from unreasonable search and seizure. In order to 
remedy this violation, the district court's order placing Mr. Diehl on probation should be 
2 Although Obendorf concerned the Idaho Rules of Civil Procedure, no principled 
reason exists to decline to interpret the Idaho Criminal Rules using the canons of 
statutory construction. 
3 The defendant did not waive his right to be free from unreasonable searches and 
seizures as a condition of his probation. 
4 The Court of Appeals' holding in Pinson was cited with approval by the Idaho Supreme 
Court in State v. Anderson, 140 Idaho 484, 486-87 (2004). 
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vacated and declared void ab initio, 5 with this matter remanded for a new hearing at 
which Mr. Diehl can either accept or reject probation and any conditions. 
11. 
Even Assuming, Arguendo, That Mr. Diehl Could Be Placed On Probation In Absentia 
And Without His Consent, Conditions Of Probation, Including A Waiver Of His Right To 
Be Free From Unlawful Search And Seizure, Cannot Be Imposed In Absentia And 
Without His Consent 
A. Introduction 
Even assuming, arguendo, that Mr. Diehl could be placed on probation in 
absentia and without his consent, he could not be subject to conditions of probation, 
including those implicating his constitutional rights in absentia and without his consent. 
Because Mr. Diehl did not consent to any conditions of probation, they must be declared 
void ab initio, with his probation converted to one for which there are no conditions. 
B. Even Assuming, Arguendo. That Mr. Diehl Could Be Placed On Probation In 
Absentia And Without His Consent, Conditions Of Probation, Including A Waiver 
Of His Right To Be Free From Unlawful Search And Seizure. Cannot Be Imposed 
In Absentia And Without His Consent 
The Idaho appellate courts have long held that, to be valid, the waiver of a 
constitutional right must be knowing, intelligent, and voluntary. See State v. Lopez, 144 
Idaho 349, 352 (Ct. App. 2007) ("A waiver is a voluntary relinquishment or 
abandonment of a known right or privilege, and courts should indulge every reasonable 
presumption against waiver") (citing Barker v. Wingo, 407 U.S. 514 (1972)); State v. 
5 The reason that the conditions must be declare void from the outset is because 
Mr. Diehl faces the real possibility that he could be found in violation of conditions of 
probation to which he did not consent for conduct that may have occurred prior to any 
ruling by this Court. The alleged violations with which he was charged were dismissed 
without prejudice, and are, therefore, subject to being reissued and adjudicated before 
his probation expires. (R., pp.93-95, 188-91.) 
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Stuart, 113 Idaho 494, 497 (Ct. App. 1987) ("Waiver, in the broad sense, is defined as 
the voluntary relinquishment of a known right. There must be expressed consent or 
affirmative conduct manifesting consent for waiver of a speedy trial. Furthermore, every 
reasonable presumption against waiver must be indulged.") (internal citations omitted). 
The United States Supreme Court has reached the same conclusion. See Johnson v. 
Zerbst, 304 U.S. 458, 464 (1938) ("It has been pointed out that courts indulge every 
reasonable presumption against waiver of fundamental constitutional rights and that we 
do not presume acquiescence in the loss of fundamental rights. A waiver is ordinarily 
an intentional relinquishment or abandonment of a known right or privilege.") (internal 
footnotes, quotation marks, and citations omitted). 
As discussed in Part I, supra, the Idaho Supreme Court has long held that a 
criminal defendant must be given the chance to consider the conditions of probation 
before deciding whether to accept them or reject the opportunity to be placed on 
probation. See Gawron, 112 Idaho at 843, Franklin, 87 Idaho at 298, and Badgley, 116 
Idaho at 238. Even assuming that a person could be placed on probation in absentia 
and without the person's consent, Idaho case law is clear that a person must be given 
the opportunity to consider and either accept or reject the terms and conditions under 
which probation is offered. 
As Mr. Diehl was deprived of the opportunity to either accept or reject the 
conditions of probation at the time they were imposed, and his later challenge to being 
on probation was dismissed, the conditions of his probation were void ab initio. As 
such, his probation should be converted to one for which there are no conditions. The 
only appropriate remedy for the improper imposition of conditions of probation is to 
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declare the conditions of his probation void ab initio, and convert his probation to one 
without conditions.6 
CONCLUSION 
For the reasons set forth herein, Mr. Diehl respectfully requests that this Court 
declare his probation, and its attendant conditions, to be void ab initio, and remand this 
matter for a hearing at which he can either accept or decline probation and its attendant 
conditions. Alternatively, if this Court finds that he could be placed on probation in 
absentia and without his consent, he respectfully requests that the conditions of 
probation be declared void ab initio, with is probation converted to one without 
conditions. 




3P~ENCER }HAHN 1 
10.epuJyi State Appellate Public Defender 
6 See note 4. 
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